
THE COMPTAOLLIR OENERAL v m a  
DECISION O F  T H e  U N I T E D  BTATEm 

W A S H I N G T O N ,  O . C .  2 0 5 4 8  

FILE: tz-2 1 8 1 40 DATE: F e b r u a r y  2 2 ,  1985 

MATTER OF: H a u s e r  P r o d u c t s  I n c o r p o r a t e a  

DIG EST: 

1 .  b i d  o n  t o t a l  small b u s i n e s s  set-aside from a 
m a l l  b u s i n e s s  c o n c e r n  w h i c h  i n d i c a t e s  t h a t  
n o t  a l l  s u p p l i e s  t o  be  f u r n i s h e d  w i l l  be t h e  
p r o a u c t  of a small b u s i n e s s  c o n c e r n  p r o p e r l y  
is r e ) e c t e d  as  n o n r e s p o n s i v e  b e c a u s e  b i d d e r  
would be f ree  to f u r n i s h  s u p p l i e s  f rom a l a r g e  
b u s i n e s s  and t h u s  defeat  t h e  p u r p o s e  of t h e  
set-aside.  

2 .  Bid o n  t o t a l  small b u s i n e s s  set-aside rejectea 
a s  n o n r e s p o n s i v e  because b i d d e r  i n d i c a t e d  t h a t  
n o t  a l l  s u p p l i e s  t o  be  f u r n i s h e d  w i l l  be  t h e  
product  of a small  b u s i n e s s  c o n c e r n  may n o t  be 
c u r e a  o r  a e f e c t  waivea  a s  a minor  i n f o r m a l i t y  
s i n c e  r e s p o n s i v e n e s s  m u s t  b e  d e t e r m i n e d  f rom 
material a v a i l a b l e  a t  b i d  open ing  and 
p o s t o p e n i n g  e x p l a n a t i o n s  c a n n o t  be c o n s i d e r e d  
t o  correct a n o n r e s p o n s i v e  b i d .  

hauser P r o d u c t s  I n c o r p o r a t e d  ( H a u s e r )  p ro tes t s  t h e  
r e j e c t i o n  of i t s  b i d  as n o n r e s p o n s i v e  u n d e r  t h e  Armament 
M u n i t i o n s  and Chemica l  Command (AMCCOM), U.S. Army Materiel 
Develoyinent R e a d i n e s s  Cominana, i n v i t a t i o n  f o r  b i d s  (IFB) 
NO. DMA09-8s-B-0065, a s m a l l  b u s i n e s s  set-aside f o r  t h e  
p u r c h a s e  of t u b e  and s t r a p  a s s e m b l i e s .  H a u s e r ' s  b i d  
was rejected b e c a u s e  i t  i n d i c a t e d  t h a t  n o t  a l l  s u p p l i e s  to  
be f u r n i s h e d  would be  m a n u f a c t u r e d  o r  p roduced  by a small 
b u s i n e s s  c o n c e r n  i n  t h e  U n i t e d  S ta tes ,  i t s  p o s s e s s i o n s ,  or  
P u e r t o  itico. 

We d i s m i s s  t h e  p r o t e s t .  W e  do so w i t h o u t  o b t a i n i n g  a 
report f rom t h e  c o n t r a c t i n g  agency  s i n c e  i t  is clear from 
t n e  i n f o r m a t i o n  p r o v i u e d  by Hause r  t h a t  t h e ' p r o t e s t  is 
w i t h o u t  l e g a l  merit.  - See ATD-American Co.,' B2217290, 
J a n .  23, 13b5 ,  85-1 C.P.D. 1 -. 



The s o l i c i t a t i o n  containea t h e  u s u a l  small B u s i n e s s  
Concern R e p r e s e n t a t i o n .  t i ause r  i n d i c a t e d  i n  t h a t  r e p r e s e n -  
t a t i o n  t h a t  i t  was a small b u s i n e s s  c o n c e r n ,  b u t  t h a t  " n o t  
a l l  s u p p l i e s  t o  be f u r n i s h e d  w i l l  be m a u f a c t u r e d  o r  pro- 
duces oy a s m d l l  o u s i n e s s  c o n c e r n  i n  t h e  U n i t e a  S t a t e s ,  i t s  
p o s s e s s i o n s  o r  h e r t o  Rico." A s  a r e su l t ,  t h e  c o n t r a c t i n g  
o f t i c e r  re jected t h e  b i d  a s  n o n r e s p o n s i v e .  

Hauser i n d i c a t e s  t h a t  i t  completed t h e  r e p r e s e n t a t i o n  
a s  it  d i d  because i t  read t h e  woras " a l l  s u p p l i e s "  t o  mean 
a l l  of t h e  raw i n a t e r i a l s  t h a t  are  u s e d  i n  m a n u f a c t u r i n g  t h e  
end item. H a u s e r  t h e r e f o r e  f e e l s  t h e  s o l i c i t a t i o n  p r o v i -  
s i o n  i s  ambiguous and i t s  m i s i n t e r p r e t a t i o n  i n  r e s p o n d i n g  
t o  t h e  r e p r e s e n t a t i o n  s h o u l d  be waivea  as a minor  
i n f  ormdl i t y  . 

W h i l e  w e  have  hela t h a t  t h e  f a i l u r e  t o  complete t h e  
small b u s i n e s s  s i z e  s t a t u s  p o r t i o n  of t h e  r e p r e s e n t a t i o n  is 
a w a i v a u l e  minor  i n f o r m a l i t y ,  E x t i n g u i s h e r  S e r v i c e ,  I n c . ,  
B-214354, J u n e  14, 1964, 84-1  C.P.D. I( 629, w e  have  d i s t i n -  
g u i s n e a  t h i s  from t h e  second  p o r t i o n  of t n e  r e p r e s e n t a t i o n  
as t o  w h e t h e r  o r  n o t  a l l  s u p p l i e s  t o  be f u r n i s h e d  w i l l  be  
ilianuf actured o r  p r o a u c e a  by a small b u s i n e s s  concern--which 
is a matter of b ia  r e s p o n s i v e n e s s .  Mechanica l  Mirror 
Works, l n c . ,  B-210750.2 ,  O c t .  20, 1963,  83-2 C.P .D.  11 467. 
Where a o i d  o n  a t o t a l  small b u s i n e s s  set-aside f a i l s  t o  
e s t a o i r s h  the l e g a l  o b l i g a t i o n  of t h e  b i d a e r  t o  f u r n i s h  
s u p p l i e s  m a n u f a c t u r e a  o r  p roduced  by small b u s i n e s s  
c o n c e r n s ,  t h e  b i d  is n o n r e s p o n s i v e  a n a  m u s t  be re-~ected 
because a smal l  b u s i n e s s  c o n t r a c t o r  would be free t o  pro-  
v i d e  t h e  s u p p l i e s  f rom e i ther  smail or l a r g e  b u s i n e s s  manu- 
f ac tu re r s  as i t s  p r i v a t e  o u s i n e s s  i n t e r e s t s  migh t  d i c t a t e ,  
t h u s  a e t e a t i n y  t h e  i n t e n t  of t h e  se t  as ide proyram. 
ATD-American Co., B-217290, s u p r a .  -- See also Wippette 
I n t e r n a t i o n a l  I n c o r p o r a t e d ,  6-216304, Sept.  18,  1984, 84-2 
C.P.D.  11 322. 

T h e  r e s p o n s i v e n e s s  o f  t h e  b i d  m u s t  be d e t e r m i n e d  from 
t n e  material  a v a i l a D l e  a t  b i d  o p e n i n g ,  and p o s t o p e n i n g  
e x p l a n a t i o n s  c a n n o t  be c o n s i d e r e d  t o  correct a nonrespon-  
s i v e  b i d ,  even  i f  a lower pr ice  c o u l d  be o b t a i n e d  by 
a c c e p t i n g  t h e  c o r r e c t e d  b i d .  Basic Mar ine  I n c . ,  B-215236, 
J u n e  5,  1984,  b4-1 C.P.D. 11 603. Thus ,  i n f o r m a t i o n  o u t s i d e  
t h e  b i d  i t s e l f  may n o t  b e  o f f e r e d  by t h e  b i d d e r  a f t e r  b i d  
o p e n i n g  as a basis  t o  waive  o r  o t h e r w i s e  c u r e  t h e  b i d d e r ' s  
f a i l u r e  t o  make t h e  proper c e r t i f i c a t i o n  i n  t h e  b i d .  
P iechanica l  kirror Works, I n c . ,  B-210750.2, s u p r a .  

! 



Accoraingly, since Hauser's intent was not clearly 
ascertainable from the face of the bid, the contracting 
officer acted reasonably in rejecting the bid as 
nonresponsive. 

The protest is dismissed. 

i obert M. Strong 
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